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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
ROCKY MOUNTAIN THRIFT STORES, 
INC., et al., 
Plaintiffs and 
Appellants, 
vs. 
SALT LAKE CITY CORPORATION, 
et al., 
Defendants and 
Respondents, 
ARGUMENT 
POINT ONE 
RESPONDENTS HAVE FAILED TO ACCEPT THE RECORD MOST FAVORABLE TQ APPELLANT 
FOR PURPOSES OF THE APPEAL, 
Respondents do not argue that no matter how the facts are resolved, 
it would be useless to try them so that summary judgment is proper; see 
Abduhar vs, Western Pac, R, Co., 7 u.2d 53, 318 P.2d. 339 (1957). instead 
they urge the appellant court to review the record most favorably to 
respondents on appeal, contrary to the Morris vs. Farnesworth Motel, 123 U. 
289, 259 P.2d. 297 (1953) standard which requires facts to support a 
summary judgment be most favorably construed in favor of the losing party 
on appeal. A comparison of the statement of facts in the briefs submitted 
by the respondents indicates a wide discrepancy in the facts relied upon 
for purposes of appeal. Respondents further mischaracterize the testimony 
Supreme Court 
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I 
of their own witnesses. For example, on page 6 of Respondent Salt Lake 
City's Brief it states that the flows experienced in City Creek in the 
Spring of 1983 exceeded 350 cubic feet per second. This statement 
misrepresents the testimony of Terry Holtzworthc As shown in Exhibit 1 of 
Holtzworth's deposition, appended hereto as Exhibit A, the highest 
instantaneous peak was 275 cubic feet per second with the average daily 
discharge at a maximum of 225 cubic feet per second. This volume was well 
within the carrying capacity of the drainage system according to the 
Nielson Maxwell Report appended to Appellant's Brief as Exhibit A, p. 2 of 
2. It also establishes a material issue, since respondents are also 
challenging the admission of City witness Call. At T. R. 586, Deposition 
Call, p. 25. Call admitted that 250 c.f.s. should have been carried by the 
system given the backpressure levels in the Jordan River at the time. The 
City further refused to accept the reports appended to appellants' trial 
memorandum for purposes of appeal. Pursuant to Rules 63 (15) of the Utah 
Rules of Evidence, reports and findings of public officials — such as the 
U.S. Army Corps of Engineers' Reports — are admissible provided under Rule 
64 that copies of said documents were served on the opposite party. Not 
only were copies of the documents served, but requests for admissions 
regarding the documents were served on respondents. Respondents only 
objected to their revelancy for the most part — see Answers to Requests 
for Admission appended hereto as Exhibit B, not their reliability and 
accuracy. 
As previously pointed out in oral argument, respondents did not 
notice their motions to strike these studies at the trial level. Therefore 
their objections have been deemed waived for purposes of appeal, see Darke 
vs. Ireland, 40. 192, 7 P. 714 (1885). In this case, the Utah Supreme 
-2-
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Court issued its long standing ruling that the failure to notice a motion 
before the trial court is an inference that the motion is abandoned. The 
trial court must first rule on the admissibility of the evidence and 
further must accept the record most favorably to the losing party for 
purposes of entry of summary judgment under Rule 56 of the Utah Rules of 
Civil Procedure; see Frederick May & Company vs. Dunn, 13 U.2d. 40, 368 
P.2d. 266 (1962). In this case, the Utah Supreme Court promulgated the 
rule that to sustain a summary judgment, the pleadings, the evidence, 
admissions, and inferences therefrom, viewed most favorably to the loser, 
must show that there is no genuine issue of material fact, and that the 
winner is entitled to a judgment as a matter of law. This includes the 
strict liability and negligence per se issues raised in appellant's trial 
brief. Appellants1 position is that the lower court erred in this regard. 
The refusal of respondents to accept appellant's statement of facts most 
favorable to appellants for purposes of review of the summary judgment is 
an admission that material issues of fact still remain in dispute. 
Respondents next cavalierly assert that as matter of law there has 
been a flood within the definition of the Governmental Immunity Act. The 
flows, which are in dispute, preclude summary determination until an 
evidentiary hearing is completed and specific findings made as to the flows 
actually experienced. Respondents' own engineering reports indicate that 
the carrying capacity of the system should have accommodated the flows 
experienced unless there was negligence in the handling or preparing for 
the Spring runoff. It is uncontroverted that Salt Lake City negligently 
and without reason removed the grate screening the entry of City Creek into 
the drainage conduit and allowed tons of debris to enter the system. 
-3-
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Had the grate been left in place, the debris would not have entered and 
blocked the culvert. The culvert could have been used to safely conduct 
waters to the Jordan River after the one week peak flows subsided without 
disturbing the surface of North Temple Street. As the City has refused to 
accept these facts, the summary judgment should be reversed and the matter 
remanded for trial. It only takes one sworn statement to dispute 
affirmance on the other side of a controversey to create a material issue 
of fact precluding summary judgment; see Holbrook Company vs. Adams, 542 
P.2d. 191 (1975) . 
POINT TWO 
THE MEASUREMENT OF DAMAGES IS IRRELEVENT AT THIS STAGE QF THE 
PROCEEDINGS. 
Respondents again cavalierly assert that appellants have suffered no 
damage by the actions of Salt Lake City. Salt Lake City encroached upon a 
public street owned by the State of Utah, disturbed the surface without a 
permit, and, as any other interloper cutting a public street without a 
permit, is liable for the consequential damages caused thereby. 
Respondents view their actions which bankrupted Rocky Mountain Thrift Store 
as of no consequence. They assert that appellant's clean up damages and 
-loss of business totaling thousands of dollars is not serious enough to be 
compensable under the Utah and Federal Constitutional provisions. They 
further ignore the fact that their inactivity to remedy a known hazard 
caused unnecessary additional damages to the landowners along North Temple 
Street. Salt Lake City, after causing the damage, made no attempt to 
restore the street surface. Their intentional interference with and 
failure to remedy appellants1 ingress and egress property rights should 
therefore be compensated. 
-4-
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As the trial court did not address the correct measurement of 
damages, review of the damage issues is premature and has been raised for 
the first time on appeal. The nature of the duties owed by the 
respective parties are not the same. Until the trial court rules on the 
issue, it is premature for the appellate court to so rule; see Hamilton, et 
al. vs. Salt Lake County Sewerage Improvement District, et al, 15 U.2d. 
216/ 392 P.2d. 235/ and the cases cited therein. 
CONCLUSION 
In view of the respondents' failure to accept appellant's statement 
of facts and the inference therefrom most favorably to appellant for 
purposes of appeal/ the matter should be remanded for trial to resolve the 
facts still in dispute. 
tt 
DATED this /gf day of October/ 1985. 
- - 7 . 
Marcus G. Theodore 
Attorney for Appellant 
Valley Tower, Suite 701 
50 West Broadway 
Salt Lake City, UT 84101 
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CERTIFICATE OF SERVICE 
I hereby certify that four true and correct copies of the 
foregoing REPLY BRIEF was served by mailing first class, postage prepaid to 
the following this /% day of ^ ^ ^ U ^ , 1985, to: Salt Lake City 
Attorney, Roger F. Cutler, attorney for City defendants as his business 
address which is 101 City & County Building, Salt Lake City, Utah 8411; 
Assistant Attorney General, Paul M. Warner, attorney for State defendants, 
at his address 236 State Capitol Building, Salt Lake City, Utah, 84114; and 
to Deputy County Attorney, Kevin F. Smith, attorney for defendant, Salt 
Lake County, at his address 231 East 400 South, Salt Lake City, Utah 84111. 
~""s/> ^^^Cfc^s?^*-
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ROGER F . CUTLER 
S a l t Lake C i t y A t t o r n e y 
A t t o r n e y f o r S a l t Lake C i t y 
1 0 0 C i t y & C o u n t y B u i l d i n g 
S a l t Lake C i t y , U t a h 8 4 1 l i 
T e l e p h o n e : 5 3 5 - 7 7 8 8 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY 
STATE OF UTAH 
ROCKY 
INC. , 
vs. 
SALT 
et al 
MOUNTAIN 
et al., 
THRIFT 
Plaintiffs, 
LAKE CITY 
• / 
STORES, ) 
CORPORATION, ) 
Defendants. 
ANSWERS TO REQUEST 
FOR ADMISSIONS 
C i v i l N o . C 8 3 - 6 6 7 8 
COMES NOW defendants Salt Lake City Corporation, Ted Wilson, 
Al Haines, Max Peterson and Rick Johnston and answers plaintiff's 
Request for Admissions as follows: 
1. Admit that City Creek historically has been subject to 
flooding and high debris flow. 
ANSWER: Denied. By way of clarification we have attached a 
table of the annual maximum daily mean discharges recorded for 
City Creek from 1899 through 1903 as Exhibit "1". On this table 
the term "daily mean discharge" is the average of all the flows 
that occurred on a given day in that calendar year; the highest 
EXHIBIT "B" Page 1 of 28 
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c c. 
average flow for a given day in that calendar year is indicated 
on the said exhibit* This exhibit shows that last year's maximum 
flow was considerably higher than any previous year of record. 
2. Admit that on June 13, 1854 following heavy rain, 
moderate debris flows from City and Red Butte Creeks caused 
considerable damages to residents below the canyons. (Deseret 
News Article). 
ANSWER: The defendants object to this request in that it is 
irrelevant and immaterial; further, any newspaper article speaks 
for itself, if admissible. Any said document would be gross 
heresay, be subjective statements and made prior to the conduit 
construction occurring prior to 1925. Further, said article 
clearly relates to rain flows from City and Red Butte Creeks and 
not Spring runoff as in the instant case. 
3. Admit that on September 11, 1864 after a three hour rain 
over Salt Lake City, City Creek flooded and caused debris to flow 
as thick as molasses, resulting in a stream large enough to 
navigate a steamboat several hours on North Temple Street. 
(Deseret News Article). 
ANSWER: See Answer to Request for Admission No. 2 above. 
In addition, events occurring on the date given obviously relate 
to conditions dissimilar from this suit in that they involve 
summer or fall rainstorms, not Spring runoff as in the instant 
case. 
4 . Admit t h a t on J u l y 2 3 , 1874 a f t e r a c l o u d b u r s t o c c u r r i n g 
EXHIBIT "B" 
Page 2 of 28 
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(. C 
over City Creek Canyonf City Creek was greatly enlarged and 
carried much mud under portions of Main and South Temple Streets 
which were flooded. (Deseret News Article). 
ANSWER: See Answer to Request for Admission No. 3 above. 
5. Admit that after a cloudburst in City Creek Canyon on 
August 27, 18 82 immense amounts of dirt and large rocks were 
carried down City Creek Canyon. (Deseret News Article). 
ANSWER: See Answer to Request for Admission No. 3 above. 
6. Admit that on September 23, 1918 great boulders were 
carried several blocks, lawns and roadbeds were washed out or 
covered with debris after a storm centerina on the hill North of 
the State Capitol carried debris onto Second South a foot deep. 
(Deseret News Article). 
ANSWER: See Answer to Reauest for Admission No. 3 above. 
At table of the mean daily flows recorded by Salt Lake City 
Public Utilities for City Creek during September, 1918 is 
attached as Exhibit n2". The defendants, further, volunteer that 
any water subject to that report would have been by virtue of a 
cloudburst from a summer storm that was not factually similar to 
the Spring runoff in 1983 and, most likely was primarily caused 
by rain accumulating on streets, lawns and other drainage areas 
separate and apart from the City Creek drainage or the North 
Temple conduit. 
7. Admit that on August 19, 194 5 City Creek overflowed the 
conduit carrying waters through North Temple Street causing the 
EXHIBIT ,fB,f 
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stream to pour down State Street. The waters covered areas from 
Fourth East to Thirteenth East Streets and South Temple and Ninth 
South Streets. (Deseret News Article). 
ANSWER: See Answer to Request for Admission No. 3 above. A 
table of the mean daily flows recorded by Salt Lake City Public 
Uitlities for City Creek during August, 1945 is attached as 
Exhibit M3". The defendants admit that a Deseret News Article 
exists which discusses a thunderstorm which occurred on August 
19, 1945. However, the party specifically states that article 
speaks for itself; further, they note that plaintiff's summary is 
either in error or the article is patently in error in that 4th 
East is approximately three blocks east of any conceivable City 
Creek drainage and it is physically impossible for such summary 
to have occurred. In addition, the defendants affirmatively 
object to the article in that it is irrelevant and immaterial for 
the reasons stated in Answers to Request for Admissions 1 through 
6, above. The defendants, further, volunteer that the attached 
flow records for the date in question are attached as Exhibit 
n3lf; no inference can be drawn from a summer storm that is 
relevant or relates to the capacity of North Temple storm drain 
system for the reasons stated in Answers to Reauest for Admission 
No. 6 above and the attached exhibits accurately state the City 
Creek mean flow on the date in question. 
8. Admit that a flood control plan using retention basins 
for cloudburst flooding was prepared for Salt Lake County by 
EXHIBIT MB" 
Page 4 of 28 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
c 
Nielson and Maxwell Consulting Engineers on November 26, 1971 
pursuant to authorized contract dated April 7f 1971. 
ANSWER: Admit based on information and belief. 
9. Admit that on page 15 of the Nielson and Maxwell Report 
concerning the North Temple Drainage Area states: 
"Drainage area number 15 - A detention basin is 
not recommended for this area. The proposed storm 
drain on Fourth Avenue shown in Fig. 3 would 
convey runoff of 271 cfs from this area into City 
Creek. A maximum flow into City Creek of 146 cfs 
from existing storm drains above this point would 
result in a total flow of 417 cfs. The capacity 
of the existing 60 inch pipe drain below this 
point is 475 cfs. The capacity of the existing 96 
inch drain pipe on North Temple, West of Fourth 
West, which is on a much flatter grade, is only 
370 cfs or 47 cfs less than the computed runoff of 
475 cfs. Detention storage is not recommended, as 
this excess flow would not last more than 15.or 20 
minutes. Some flooding onto North Temple may 
occur but little damage is expected since the 
street has a grade of less than one percent." 
ANSWER: Defendants admit that substantially similar 
statement is made in the Nielson and Maxwell report, but denies 
specifically that the quote is properly transcribed. Further, 
the defendants make no admission as to the accuracy, reliability 
or completeness of the statement therein made, except defendants 
specifically admit that in the event of a short duration a 
cloudburst situation, as described in the paragraph quoted, 
little or no damage would be expected on North Temple. 
However, the defendants object to the statement in that it 
is only part of the report for the reasons stated in Answer to 
Request for Admissions 1 through 8 above. 
EXHIBIT "B" 
Page 5 of 28 
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10. Admit that on October of 1969, the Department of Army 
Sacramento District Corp of Engineers prepared for the Utah 
Division of Water Resources and Salt Lake City and County a 
report titled Flood Plain Information Jordan River Complex Salt 
Lake City, Utah. 
ANSWER: Admitted, subject to the comments in response to 
Request for Admissions 11 through 13 below. 
11. Admit that page 24 of the Flood Plain Information 
Report states: 
"With the exception of City Creek, which enters a 
conduit near its canyon mouth, the East side 
tributary systems flow through many bridges and 
culverts between the canyon mouth and the conduit 
entrances or confluences with the Jordan River. 
The entrance to City Creek conduit is susceptable 
to blockage by debris and any such blockage, or 
the flow greater than the entrance capacity, could 
cause the stream to overflow onto the streets and 
into the downtown Salt Lake City." 
ANSWER: The defendants admit the paragraph is copied 
correctly, but this admission is subject to the comments and 
objections of Answer to Request for Admission No. 12 below. Also 
defendants affirmatively state that the fact that a conduit can 
be blocked by debris or flows exceeding the entrance capacity is 
an axiom true of any conduit with an inlet structure. Page 24 of 
the same report shows the inlet structure with metal bar 
screening grates in place and makes no comment that said inlet 
construction, design or capacity is negligently done. The 
comment of the quoted paragraph does not allege, in context, that 
the structure is negligently desiqned or maintained; rather, the 
EXHIBIT MB" 
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quote is one which is equally true of any inlet structure. Also, 
the generalization has no reference to the North Temple area 
subject of this suit. 
12. Admit that page 30 of the Flood Plain Information 
Report states: 
"The intermediate regional flood is one that could 
occur about once in 100 years on the average. 
Peak flows for intermediate regional floods on the 
streams under study were based on statistical 
analysis of stream flow records, precipitation, 
and runoff characteristics of the region. The 
flow at the canyon mouth was routed along a branch 
of the stream and combined with local new flows to 
determine the peak flows to be expected at various 
points in the study area. Peak flows that would 
occur during an intermediate regional flood are 
shown in Table 4. 
Table 4 
Intermediate Regional Flood - Peak Flow 
Flow 
Stream Location CFS 
. . . . . . • • • 
City Creek At Canyon Mouth 2,200* 
. . . . . . . . . 
*(c) In the conduit under North Temple from the 
canyon mouth to the Jordan River capacity is 370 
cf s. 
ANSWER: The statement is properly quoted; however, the 
defendants object to said statement on the grounds it is 
irrelevant and immaterial and was uttered substantially followinq 
the design and construction of the North Temple conduit drainage 
system. Further, said report has, in effect, been repudiated as 
not being accurate. The 2200 cubic feet per second of water is 
almost double the capacity of the entire Jordan River where it 
intersects North Temple Street. Said report was, in effect, 
EXHIBIT MB" 
Page 7 of 28 
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repudiated in a study dated August 1980 in which the Corp of 
Engineers had input. A true copy of portions of that report is 
attached as Exhibit "4" and shows the City Creek discharge for a 
hundred year average return interval of 150 cubic feet per second 
at the canyon mouth, rather than 2200 CFS. This study was 
completed for the Federal Emergency Management Agency, Federal 
Insurance Administration. The Corps of Engineers were involved 
in the preparation of information presented in this report 
through joint meetings and consultation. Further, the said 
attached Exhibit M4 n more accurately reflects the historic flows 
as demonstrated on attached Exhibit "1". 
13. Admit that page 31 of the Flood Plain Information 
Report states: 
"For the purpose of determining the standard 
project flood on each stream in the study, a 
standard project norm, which represents the most 
severe combination of meteorological and 
hydrological conditions that are considered 
reasonably characteristic of the geographical 
region (excluding extremely rare combinations), 
was derived for each stream. Runoff from the 
standard projects norm was routed in the same 
manner as for the intermediate flood. It was 
determined that - (after completion of the Little 
Dell Reservoir project) - the peak flow to the 
Jordan River downstream from the surplus canal 
would be the same for the standard project and the 
intermediate regional floods because the inflow 
would be limited to the capacity of the storm 
sewer system, but the standard project flood would 
be of longer duration. Peak flows which would 
occur during standard project floods on the 
streams in the study area shown in Table 5. 
EXHIBIT "B,f 
Page 8 of 28 
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Table 5 
Standard Project Flood - Peak Flow 
Stream Location Flow 
. . . • • • . . . 
City Creek At Canyon Mouth 3,800 
ANSWER: The defendants admit this is an accurate quote of 
the report, but state and deny as stated in Answer to Request for 
Amission No. 12 above. Further, the report is irrelevant and 
immaterial in that the report is a cloudburst analysis and is not 
intended to or does not purport to be an analysis of Spring 
runoff as in the instant case. Additionally, the defendants 
specifically deny the accuracy of said numbers and note that the 
capacity is greater than the capacity of the Salt Lake Surplus 
Canal, which has a capacity of 3300 cfs. 
14. Admit that an engineer report for future water 
reservoirs and aqueducts in the Salt Lake City Metropolitan Area 
was prepared on May 8, 1964 by Berger Associates, Inc. in 
cooperation with the Water Department of Salt Lake City, for the 
Metropolitan Water Conservancy District of. Salt Lake City, Utah. 
ANSWER: Admitted, subject to the comments in Response to 
Request for Admission 15 below. 
15. Admit that on page 20 of the Berger Associates Report 
it states: 
"City Creek Reservoir - Reconnaisance Inspection 
of City Creek Canyon indicates that there may be a 
suitable dam site for an earth and rock fill type 
of dam about 2 miles upstream from the mouth of 
the canyon. The reservoir site is shown on plat 
25 of Appendix C. The reservoir capacity of 
20,000 acre feet could be obtained at this site by 
EXHIBIT !fBt! 
Page 9 of 28 
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A ( 
a dam having the height of about 300 feet and an 
earth and rockfill embankment of about 6,000,00 0 
cubic yards. This capacity would provide 
regulation of seasonal variation runoff as well as 
protection of an important area of Salt Lake City 
against the thunder storm type of flash floods." 
ANSWER: Defendants admit that a quote substantially similar 
to the one included in the Request for Admission is included in 
the report. However, for the reasons stated with reference to 
the other reports, the defendants deny that it is relevant or 
material. Further, defendants affirmatively deny that the dam 
site at this location (with present knowledge) is feasible 
economically or from an engineering stand point. 
16. Admit that the Department of Army Sacramento District 
Corp of Engineers prepared a survey report for Flood Control on 
the Jordan River Basin and Salt Lake County Streams pursuant to a 
November 13, 1969 Board of County Commissioners of Salt Lake 
County resolution supporting the comprehensive plan of 
improvement for flood control and related water resource 
development on the Jordan River. 
ANSWER: See attached Exhibit "5." Defendants affirmatively 
deny that the resolution is relevant or material to the within 
lawsuit. 
17. Admit that the Board of County Commissions on January 
15, 1968 also passed a resolution supporting the adoption of a 
comprehensive plan for improvement on the Jordan River and 
tributaries in Salt Lake County, Utah to be performed by 
Sacramento District, Corp of Engineers of the U.S. Army. 
EXHIBIT MBfl 
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ANSWER: Defendants admit attached Exhibit w6" is a true 
copy of the resolution subject of this Request. The defendants 
affirmatively deny it is relevant or material to the within 
lawsuit. 
18. Admit that on page 13 of the Appendix of the Interim 
Survey Report for Flood Control on the Jordan River Basin - Salt 
Lake City Streams in June 1970, the estimated peak flows in City 
Creek Canyon in cubic feet per second for a frequency of a flood 
once every 100 years was stated to be 2,200 cfs. 
ANSWER: Denied; however, the defendants admit that such a 
statement exists on page 13 of the report, rather than the 
"Appendix." For the objections and denials relevant to said 
statement, see Answer to Request for Admission No. 12 above. 
19. Admit that the standard project flood according to page 
14 of the report referred to in paragraph 18 for City Creek at 
the foothill line was stated to be 3,800 cfs. 
ANSWER: Admitted; however, for objections and denials 
relevant to said statement, see Answer to Request for Admission 
No. 13 above. 
20. Admit that on page 29 of the report referred to in 
admission 18, as revised April 15, 1971 states that flood control 
storage in City Creek is needed as soon as practicable; however, 
local interests have indicated that a reservoir on City Creek 
should have a lower priority than improvements on other streams. 
ANSWER: Admit. However, the defendants assert that local 
EXHIBIT MB" 
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Department of Army Sacramento District Corp of Engineers, the 
Corp classified streams like City Creek in Salt Lake City, which 
concentrate flows in a narrow canyon discharging into a highly 
developed business district, as a serious threat to human life 
and have the potential for high property damage. 
ANSWER: The defendants affirmatively state that the report 
speaks for itself. A similar statement is made; however, subject 
to the qualifications and inadmissibility of the report for the 
reasons stated in Answers to Request for Admissions 12 and 13 
above. 
25. Admit that on page B8 of Appendix A, Hydrology Report 
to the Interim Survey Report referred to in Admission 24, the 
annual flood loss damage projected to be incurred from runoff 
from City Creek Canyon if a reservoir is not installed is 
$215,000.00. 
ANSWER: See Answer to 21 and 24 above. 
26. Admit that a Reconnaisance Report on the Jordan River 
Basin Investigation in Utah dated December, 1978 as revised 
April, 1979 was prepared by the Department of Army Sacramento 
District Corp of Engineers, Sacramento, California for Salt Lake 
County updating its previous report referred to in Admission 18. 
ANSWER: Denied. 
27. Admit that on page 26 of the Revised Reconnaisance 
Report, the average annual flood damages caused by the flooding 
from City Creek Canyon were estimated at $320,000.00 based upon y
 * EXHIBIT "B" 
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1978 pricesf if a reservoir is not installed. 
ANSWER: See Answer to Request Nos. 21 and 24 above. 
28. Admit that according to page 45 of the Revised 
Reconnaisance Report, the alternative which appears to be the 
most viable for preventing damage caused by flooding from City 
Creek is a plan to install a retention basin. 
ANSWER: See Answer to No. 24 above. 
29. Admit that pages 25 and 26 of the Revised Reconnaisance 
Report states: 
"City Creek at Salt Lake City - The City Creek 
channel terminates near the canyon mouth and has 
been replaced by a conduit extending to [the] 
Jordan River. The conduit has a capacity of about 
250 cfs at the intake, increasing to 500 cfs at 
the Jordan River. Snow melt floods up to about 
the 100 year frequency can be accommodated by the 
conduit. Historical floods have inundated the 
central portion of Salt Lake City. The most 
notable flood occurred on September, 1864 and was 
reported to have had sufficient flow to 'navigate 
a steam ship for several hours on North Temple 
Street.' Sheet 1 of Fig. 2 includes a delineation 
of the City Creek flood prone area for the SPF and 
the rain floods. Flow in excess of the conduit 
capacity could inundate up to about 200 acres of 
downtown Salt Lake City to an average depth of 1-
1/2 to 2 feet. In 1970 the property value in the 
flood plane was $150,000,000.00. Average annual 
flood damages are estimated at $320,000.00 based 
on 1978 prices. Local interests have requested 
the Corp of Engineers assistance in alleviating 
the flood threat from City Creek." 
ANSWER: Admitted, subject to the objections and statements 
of the Answer to Request for Admission No. 12 and 13 above. 
Further, the defendants affirmatively state they are in agreement 
with the observation of the Corp on this point that the 100 year 
EXHIBIT ^ !Bft 
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snowmelt flow can be accommodated within the existing North 
Temple storm drain conduit. 
30. Admit that the United States Department of Interior 
Geological Survey prepared A Report on the Potential for Debris 
Flow and Debris Floods along the Wasatch Front between Salt Lake 
Ctiy and Willardf Utah and Measures for their Mitigation; Open 
File Report 83-635, which indicated that City Creek is subject to 
debris flow and debris floods breaching the canyon mouth as 
evidenced by reported incidences occurring in 1854f 1864, 1874 
and 1879 according to page 40 of the report. 
ANSWER: Denied. 
31. Admit that the U.S. Department of Interior Geological 
Survey in its report recognized a potential for debris flow and 
debris flood based upon the newspaper reports of the three hour 
rain over Salt Lake City on September 11, 1864 which caused a 
debris flow as thick as molasses from City Creek (Wooley, 1946, 
page 87). Based on this episode and the other historic accounts 
of debris flood and possible debris flow (Wooley, 1946) City 
Creek is rated as having a high debris flow potential (B) and 
high debris flood potential (b). 
ANSWER: The defendants deny that the plaintiff's summary is 
accurate, in context. Rather, the report defines a "high debris-
flood potential" as being one in which at least one historic 
debris-flow or debris-flood scar or path (regardless of volume) 
has existed in geoloaic time. That definition has no meaning in 
EXHIBIT "B" 
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the context of the law of this case by suggesting that a "high 
debris flow exists," if in geologic history or in the mind or 
memory of man, it has ever occurred. Furtherf the report 
specifically qualifies its statements by stating: 
"No specific mitigation measures are suggested for 
this drainage." Open-File Report 83-635 1983 p. 
23. 
It is, also, to be noted that said report takes into account the 
flood of 1983; it was compiled after the flood, subject of the 
within litigation. 
The defendants object to this report as not being relevant 
or material. See also Answer to No. 3, above. 
32. Admit the Salt Lake City did not inspect or clean out 
the North Temple segment of the City Creek Drainage culvert 
between 6th West and 8th West during the previous six months 
before the culvert clogged on or about May 31, 1983. 
ANSWER: Admitted, but subject to the explanation in City's 
Answers to Interrogatories dated January 3, 1984, particularly 
including Nos. 3 and 4. 
33. Admit the Salt Lake City did not own any culvert 
cleaning equipment to unblock the North Temple culvert during the 
Spring of 19 83. 
ANSWER: Denied. 
34. Admit that Salt Lake City did not have a flood Control 
Department with personnel trained to unblock culverts during the 
Sprin of 1983. EXHIBIT I!B" 
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ANSWER: Denied. 
35. Admit that Salt Lake City did not acquire a permit from 
the Utah State Department of Transportation before excavating 
North Temple Street. 
ANSWER: Denied. See deposition of Blaine Kay. 
36. Admit that Salt Lake City did not remedy the road cuts 
it made in North Temple to restore the road surface. 
ANSWER: The road cuts were repaired through the auspices of 
Salt Lake County. 
inOt 
DATED this &*>/ day of March, 1984. 
r* TT P U T T T T-> r I CHARLES H. CALLf JR 
STATE OF UTAH ) 
: ss. 
County of Salt Lake) 
CHARLES H. CALLf JR., being first duly swornf deposes and 
states that: (1) He is a licensed civil engineer of the State of 
Utah; (2) he is employed by Salt Lake City as a Drainage 
Engineer; (3) he has read the foregoing Answers to Request for 
Admissions and knows the contents thereof; and (4) the responses 
are true of his own knowledge, except as to the matters therein 
EXHIBIT MB" 
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s ta ted to be al leged on information and b e l i e f , and as to those 
matters be b e l i e v e s them to be t rue . 
C^mht1 *># Qn 
IARLES H. CALL, JR. / CHARLES 
SUBSCRIBED AND SWORN t o b e f o r e me t h i s ^fff^- day of March, 
1984 . 
(hrf I/) ffJhmtu 
NOTARY PUBLIC,presiding in 
S a l t Lake County, Utah 
My Commission Expires: 
2k\%> 
CERTIFICATE OF DELIVERY 
I hereby certify that I delivered a copy of the foregoing 
Answers to Requests for Admissions to Wesley F. Sine and Marcus 
G. Theodore, Attorneys for Plaintiffs, Valley Tower, Suite 701, 
50 West Broadway, Salt Lake City, Utah 84101; to Paul M. Warner, 
Assistant Attorney General; and to Kevan F. Smith, Deputy County 
Attorney, this ^^HV-day of March, 1984. 
CNW.V ^ > \ ^ < , 
cc77 
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f c h l / X I N W I I £T. MAXIMUM DAILY MEAN DISCHf £S»' " 
* * • CITY CREEK NEAR SALT LAKE C h . , UTAH 
WATER YEAR DATE DISCHARGE (cfs) WATER YEAR DATE DISCHARGE 
1899 June, 1899 122 1941 May 17, 1941 71 
1900 May 13, 1900 31 1942 May 26, 1942 92 
1943 Apr 29, 1943 46 
1901 May 20, 1901 72 1944 May 15, 1944 66 
1902 May 30, 1902 58 1945 June 15, 1945 42 
1903 June 4, 1903 63 
1904 May 25, 1904 70 1946 Apr 28, 1946 49 
1905 May 23, 1905 45 1947 May 8,1947 61 
1948 May 21, 1948 82 
1906 May 13, 1906 69 1949 May 22, 1949 74 
1907 May 22, 1907 132 1950 May 26, 1950 80 
1908 June 15, 1908 81 
tq0g . -* 1951 May 28, 1951 63 
{gin . - 1952 May 5, 1952 127 
1953 June 14, 1953 81 
1911 May 13, 1911 33 1954 May 18, 1954 23 
1912 June 8, 1912 92 1955 May 24, 1955 50 
1913 May 12, 1913 56 
1914 May 24, 1914 76 1956 May 29, 1956 50 
1915 May 18, 1915 37 1957 June 7, 1957 57 
1958 May 28, 1958 99 
1916 May 9, 1916 70 1959 May 20, 1959 20 
1917 June 11, 1917 105 1960 May 15, 1960 49 
1918 May 3, 1918 49 
1919 May 4, 1919 58 1961 May 28, 1961 15 
1920 May 22, 1920 . 95 1962 May 11, 1962 67 
1963 May 24, 1963 42 
1921 May 30, 1921 163 1964 May 26, 1964 93 
1922 May 24/25 1922 118 1965 May 28, 1965 80 
1923 May 27, 1923 97 
1924 Mav 7, 1924 39 1966 May 11, 1966 42 
1925 May 8, 1925 53 1967 May 26, 1967 65 
y
 1968 June 4, 1968 79 
1926 May 6, 1926 56 1969 May 5, 1969 91 
1927 May 18, 1927 79 1970 May 29, 1970 94 
199229 $ 26' \lll loo ' 1971 May 17, 1971 - 86 
£ J 31. 1930 26 1972 May 18, 1972 83 
3
 1973 May 23, 1973 82 
1931 May 16, 1931 21 1974 May 12, 1974 122 
1932 May 22, 1932 79 1975 June 8, 1975 140 
1933 June 3, 1933 81 
1934 Oct 9/Nov 10, 1933 8.9 1976 May 18, 976 64 
1 9 3 5 May 28, 1935 58 1977 May 28, 1977 24 
1936 May 17, 1936 88 1979 5 ? 21. 1979 66 
1937 May 19, 1937 79 
1938 May 17, 1938 78 
1939 
ay 19, 1937 79 1980 ay 24, 1980 62 
ay 17, 1938 78 
i 3 J 5 ay 6, 1939 44 1981 June 1, 1981 42 
1940 ay 13, 1940 53 , 1982 May 29, 1982 140 
™ S Of 281983 June ! > 1983 322* 
•Data from 1899 thru 1963 i s summarized in WSP No. 1684 by Butler, Reid, and Berwick 
1966. Data from 1964 thru 1983 was obtained from Salt Lake City Public U t i l i t i e s D 
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RESOLUTION SUPPORTING THE ADOPTION OF A COMPREHENSIVE PLAN 
OF IMPROVEMENT FOR FLOOD CONTROL AND RELATED WATER RESOURCE DEVEI^ 
OPMENT ON JORDAN RIVER AND TRIBUTARIES IN SALT LAKE COUNTY, UTAH, 
AS PROPOSED BY THE SACRAMENTO DISTRICT, COPPS OF ENGINEERS, U.S. 
ARMY. 
I7HEREAS, the Sacramento District, Corps of Engineers, U.S. 
Army, is investigating the floor? anr related water problems in 
Jordan River Easin, Utah, and has proposed adoption of a compre-
hensive plan of improvement consisting of a system of reservoirs 
and channel improvements, to be authorized and constructed pro-
gressively as the need therefor develops; and 
•JTHEREAS, assurances of local cooperation would be required | 
for the proposed channel imprcv^-ent project*:; and 
UHEKEAS, Suit Lake County hac heretofore on or about January 
15, 1963, resolved to provide the said assurances of local coopera-
tion which were then requested by the Corps of Engineers, U.S. 
Array; and 
Y7HEKEAS, the said Corps of Engineers, U.S. Army has requested 
certain other local assurances be enacted by Salt Lake County? 
NOW. THEREFORE, THE BOARD 0? COUNTY COMMISSIONERS for Salt | 
Lake County, State of Utah, does hereby rcrolve as follows: 
1. That the said Board of Covinty Conjnissioners strongly 
supports adoption of the comprehensive plan of improvement proposed 
by the Corps of Engineers, the proposed authorization for con-
struction of the channel improvements units of the plan, and the 
early construction of the Lower Jordan River unit of the channel 
improvement project. 
2. With respect to the channel improvements and other 
improvements which might be contemplated by Salt Lake County for 
development in the future, Salt Lake County will furnish, or make | 
necessary arrangements to furnish, the required assurances of 
local cooperation as follows: 
(a) Adequately inform interests affected that 
channel improvement on Millcreek, Big Cottonwood Creek and Little 
Cottonwood Creek do not provide protection against large floods. 
(b) Purchase flowagc easements or establish regula- I 
tions or ordinances which would provide for a f loodway along that | 
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r e a c h o f J o r d a n R i v e r f rom t h e v i c i n i t y o f L i t t l e Cot tonwood Creek 
t o t h e h e a d w o r k s o f t h e S u r p l u s C a n a l . 
( c ) B e a r a t l e a s t 5 0 p e r c e n t (50%) o f t h e t o t a l f i r a 
c o s t o f r e c r e a t i o n d e v e l o p m e n t s c e n r t r u c t e d i n c o n n e c t i o n w i t h 
c h a n n e l i m p r o v e m e n t s ; i f t h e a p p r a i s e d v a l u e o f l a n d s , e a s e m e n t s , 
a n d r i g h t s - o f - w a y r e q u i r e d f o r s u c h r e c r e a t i o n d e v e l o p m e n t s s h o u l d 
a m o u n t t o l e s s t h a n 5 0 p e r c e n t (50fo) o f t h e t o t a l d e v e l o p m e n t c o s t 
a n a d d i t i o n a l c o n t r i b u t i o n w o u l d b e r e q u i r e d s u f f i c i e n t t o b r i n g 
t h e n o n - F e d e r a l s h a r e t o a t l e a s t t h a t l e v e l , w h i c h a d d i t i o n a l 
c o n t r i b u t i o n may c o n s i s t o f t h e a c t u a l c o s t o f c a r r y i n g o u t a n 
a g r e e d u p e n p o r t i o n of t h e r e c r e a t i o n d e v e l o p m e n t , o r c a s h c o n t r i - l 
b u t i o n , o r a c o i r . b i n a t i c r . o f b o t h . 
T h e a b o v e r e s o l u t i o n i s h e r e b y e n a c t e d a n d p a s s e d t h i s 13 th j 
d a y o f N o v e m b e r , 1 9 6 9 . 
S,iLT LMCE COUNTY BOABD OF 
CCUTTTY COIE4I3SIONERS 
ATTEST: 
^ ^ ^ < . c ^ ( ' 
COUNTY CLERK 
:c" j :r j 
ljudlte'h 
0:iCj.l. HANSON, i J H . l 
^r,-' - 'f^S^/l' 
-*&//•'&•. A- ys,'<:'~7 + 
' ' I ' H L i l P K. BLOIIQUIST 
7£-?>~> 
r.OY.-tl K . HUNT 
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e 
RESOLUTION SUPPORTING THE ADOPTION OF A COMPREHENSIVE 1*£AN OF 
IMPROVEMENT FOR FLOOD CONTROL AND RELATED WATER RESOURCE DEVELOP-
MENT ON JORDAN RIVER AND TRIBUTARIES IN SALT IAKE COUNTY, UTAH, 
AS PROPOSED BY THE SACRAMENTO DISTRICT, CORPS OF ENGINEERS, U.S. 
ARMY. 
WHEREAS, The Sacramento District, Corps of Engineers, U.S. 
Army, is investigating the flood and related water problems in 
Jordan River Basin, Utah, and has proposed adoption of a 
comprehensive plan of improvement consisting of a system of 
reservoirs and channel improvements, to be authorized and con-
structed progressively as the need therefor develops; and 
WHEREAS, in addition to recommending adoption of the com-
prehensive plan of improvement, the Sacramento District, Corps of 
Engineers has proposed authorization for construction of the 
channel improvement units of the comprehensive plan to be 
accomplished as each unit is found by Salt Lake County and the 
Corps of Engineers to be economically and financially feasible 
and functionally adequate; and 
WHEREAS, the Sacramento District, Corps of Engineers estimated 
that under current prices the total first cost of the compre-
hensive plan is $70,000,000, of which $39,000,000 is for the 
reservoir units and $31,000,000 for the channel improvement pro-
ject; and 
WHEREAS, the Sacramento District, Corps of Engineers 
estimates that the channel improvement project would require 
a Federal Cost of $21,050,000 and a non-Federal cost of $9,950,000 
and 
WHEREAS, assurances of local cooperation would be required 
for the proposed channel improvement project; and 
WHEREAS, a comprehensive plan of improvement as proposed by 
the Corps of Engineers is needed to provide a guiding framework 
for beneficial water resources development in Salt Lake County; 
and 
WHEREAS, the authorization for construction of the channel 
improvement project is needed for expeditious construction of the 
improvements at the proper time; and 
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WHEREAS, channel ^ approvements are urgently needed for j^ £ 
KVC" 1 tection of property alg>$ Lower Jordan River; and 
WHEREAS, certain improvements along other stream reaches 
included in the channel improvement project may be accomplished 
by Salt Lake County prior to construction of improvements by the 
Corps of Engineers; 
NOW, THEREFORE, THE BOARD OF COUNTY COMMISSIONERS for Salt Lake 
County, State of Utah, does hereby resolve as follows: 
1. That the said Board of County Commissioners strongly 
supports adoption of the comprehensive plan of improvement proposed 
by the Corps of Engineers, the proposed authorization for 
construction of the channel improvement units of the plan, and the 
early construction of the Lower Jordan River unit of the channel 
improvement project. 
2. That the Corps of Engineers be and is hereby requested 
to recommend that Salt Lake County be reimbursed for the 
expenditure of funds used to construct such portions of the 
channel improvement project as approved by the Chief of Engineers 
and constructed under the supervision of the Chief of Engineers, 
subsequent to authorization of the project. 
3. That the Corps of Engineers be and it is hereby requested 
to recommend that Salt Lake County be reimbursed for the 
expenditure of funds used to construct such portions of the 
comprehensive plan of improvement as approved by the Corps of 
Engineers, and constructed under the Supervision of the Chief of 
Engineers, subsequent to March 15, 1966, which is the date the 
Salt Lake Board of County Commissioners officially adopted the 
comprehensive flood control plan for the Salt Lake Valley. 
4. With respect to the channel improvement project, Salt 
Lake County will furnish, or make necessary arrangements to 
furnish, the required assurances of local cooperation as follows: 
(a) Provide without cost to the United States all 
lands, easements, and rights-of-way, including spoil disposal 
areas, necessary for construction of the works. 
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(b) A c c o m p K ^ all relocations and alterations qf***oads,| 
streets, buildings, p^fclines, utilities, bridges, and other 
structures (except railroad facilities) made necessary by the 
construction work. 
(c) Hold and save the United States free from damages 
due to the construction works. 
(d) Maintain and operate all* the works after completion 
in accordance with regulations prescribed by the Secretary of the 
Army. 
(e) Prescribe and enforce regulations designed to 
prevent encroachment of any type that would impair the flood 
control effectiveness of the work. 
(f) Adjust all claims regarding water rights that 
might be affected by the improvements. 
The above Resolution is hereby enacted and passed this 
15th day of January, 1968. 
COUNTY BOARD OF 
1 COMMISSIONERS 
ATTEST: 
\C&ZJ>J&IL& 
COUNTY CLERK 
m 
'PHILIP'R. BL0MQUI&2 
/////M-vWt.,. 
.MARVIN G. JENSON. 
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